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SUMMARY OF CITED TESTIMONY
Plaintiff's Testimony
Property

Value

Transcript pages
and lines

1976 truck
Model "T"
Household
Furnishings
1978 Blazer
Cobra auto
House and lot
Commercial Prop.
Tools

*$
750.00
*$19,000.00

p.10, 11.6-8
p.10,11.9-10

$ 2,000.00
*$ 1,750.00
$25,000.00
$55,000.00
$78,000.00
*$ 8,500.00

P- 10,11.11-15
p. 11,11.10-12
p.19,11.12-17
p.13,11.9-11
p.14,11.1-3
p.15,11.2-4

Total

$190,000.00

Defendant's Testimony
Property

Value

Cobra auto
House and lot
Commercial Prop.
Household
Furnishings
Model "T"
1976 truck
1978 Blazer
Tools

$25,000.00
$65,000.00
$59,000.00

Transcript pages
and lines
p.27,11.11-21
p.32,11.6-7
p.32,11.13-25,
p.31, 1.1

**$ 2,000.00
**$19,000.00
**$
750.00
**$ 1,750.00
**$ 8,500.00
Total***$181,000.00

The figures above are stated in gross values,

"*—The parties testified to a range of values on these items and
this author has averaged those values.
**
***

Only plaintiff testified as to the values of these
items.
Using plaintiff's values for items that defendant did not
testify as to value the total value of the property would be
$181,000.00.
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STATEMENT OF THE CASE
This divorce action was commenced by Susan Ester Markham
(hereafter respondent) against Dare Delane Markham (hereafter
appellant), in the Sixth Judicial District Court for Kane County,
Utah, asking for divorce, child custody, child support, medical
insurance, a distribution of the marital assets and debts and
attorney's fees.

Appellant answered the complaint contesting

the divorce or in the alternative requesting that he be awarded
the divorce.
This appeal is from the Decree of Divorce entered January
1, 1986, and front an Order denying appellant's Motion for a New
Trial or in the alternative Motion to Alter or Amend Decree
entered May 12, 1986, by the Honorable Don V. Tibbs, awarding
respondent a divorce, child custody, child support, raedical and
dental insurance for the child and certain personal and real
property.

Said Decree of Divorce awarded appellant certain

personal and real property and ordered that each party be liable
for the debts they personally incurred after separation.

F A C T S
Non jury trial was held herein on November 8, 1985, and
the evidence was as follows: The parties were married December
24, 1976 (Tr. p.5). They are the parents of one male child,
to-wit: Slanden Dare Markham (Tr. p.5). The appellant brought
personal property into marriage, having a value of $35,000.00
(Tr. pp.27 and 31). He also brought a Model "T" automobile,
furniture and antiques into the marriage (Tr. p.3, 11. 12-17).
1

At the time of the divorce the parties owned a house and lot,
business property and various items of personal property (Tr.
pp.9-15).
By way of the Decree entered herein, respondent was awarded
one 1976 Chevy truck, the house and lot, certain household
furnishings and her personal clothing and effects.
Appellant v/as awarded the business property, some furniture,
antiques, plates, personal property, mechanic tools and equipment,
sports equipment and his personal clothing and effects.

SUMMARY OF ARGUMENT
Regarding the distribution of marital assets by the
divorce court, the rule is, in general, that the court may make
such orders as shall be equitable, reasonable and necessary.
In the instant case, the trial court failed to award
appellant an equitable share of the marital assets.

Excluding

the smaller items of personal property for which no evidence
of value was received and relying soley upon the testimony of
respondent, the trial court awarded property (real and personal)
to respondent representing a total equity value of $38,250.00
and appellant was awarded $40,250.00.
However, such calculations do not take into account or
give credit to appellant for the personal property or the
proportion of appreciation in value attributable thereto that
he brought into the marriage.
If appellant is given credit for his $35,000.00 initial

2

contribution the figures change as follows:
Property awards
Award to respondent

$38,250.001

Plus award to appellant

$40,250.00

Sub total:

$78,500.00

Less contribution of
appe1lant

$35,000.00

Total marital estate

$43,500.00

As a result of giving appellant credit for said $35,000.00
initial contribution, his award is reduced to $5,250.00 of the
$43,500.00 equity acquired by the parties during the marriage,
whereas respondent was awarded $38,250.00 of said equity.

Thus

respondent was awarded approximately eighty eight percent of
the marital assets accumulated during the marriage.
However, when appellant's values of such items are taken
(using respondent's values for items to which appellant did not
testify), the disparity between the awards to the parties is
even grater.

That disparity is illustrated as follows:

Property awards
Award to respondent
$49,750.00
Plus award to appellant
$21,250.00
Sub total:

$61,000.00

Less contribution of
appellant

$35,000.00

Total marital estate

$26,000.00

1.Citations to the trial transcript for all values used in
these calculations are given in ARGUMENT hereafter
3

/As a result respondent received approximately one
hundred ninety percent of the value of the assets accumulated
during the marriage•
Thereforef the trial court abused its discretion in
its distribution of the marital assets by failing to
acknowledge appellant's contribution to the marriage at its
inception.
ARGUMENT
POINT I

WAS APPELLANT AWARDED AN EQUITABLE
SHARE OF THE MARITAL ESTATE

There., is insufficient evidence in the record to determine
the fair market value of the household furniture, furnishings,
clothing and personal effects of the parties at the time of
trial herein.

The only testimony regarding those items is that

of respondent's: that the household furnishings were worth
$2,000.00 (Tr. p.10, 11. 11-15); that $800.00 was paid for the
hutch (Tr. p.10, 11. 20-23); and $400.00 was paid for the washing
machine-dryer (Tr. p.10, 11. 20-24).
Neither party placed values on the antiques, plates,
jewelry, knicknacks, wicker chairs, refrigerator, stuffed
animals, guns, fishing equipment, personal clothing and effects
awarded to the appellant.

Likewise, there is no testimony as

to the values of the balance of the household furnishings,
personal clothing and effects awarded to respondent.
Because of the lack of testimony regarding the value of
those items of personal property, it v/ill be assumed, by this
author, arguendo, that each party was awarded approximately one
4

half the value of those items.
The fundamental dispute is with the trial court1s
division of the equity in real property and improvements between
the parties.
Respondent was awarded the house and lot of the parties,
which according to her testimony, had an equity of $37,500.00*
(Tr. p.13, 11. 9-15).

According to appellant, the house and lot

had an equity of $49,000.00* (Tr. p.32, 11. 6-10).
Appellant was awarded the business property, which
according to respondent, was listed for sale at $78,000.00
(Tr. p.14, 11. 1-2) with $54,000.00 owing (Tr. p.14, 11. 1-20),
leaving $24,000.00 equity.
Appellant testified that the equity in the business
property was $5,000.00 (Tr. p.32, 11. 13-25 and p.33, 1. 1 ) .
Respondent was also awarded the 1976 Chevy truck with a
value of $750.00* (Tr. p.10, 11. 6-8).
Appellant was awarded the 1978 Blazer, having a value of
$1,750.00* (Tr. p.11, 11. 10-12) and his tools valued at
$8,500.00* (Tr. p.15, 11. 2-4).
And in addition appellant was awarded the funds
remaining from the sale of the Cobra race car which could not
be more than $6,000.00* (Tr. p.19, 11. 12-17 and p.28,
11. 10-15).

*The parties testified to a range of values on these items and
this author has averaged those values.

5

The Model "T" automobile was awarded to appellant for
the benefit of the child of the parties (Tr. p.41, 11. 13-18). l
Eventhough the trial transcript, Findings and Decree are
not clear on the subject, the appellant received the following
debts:
Business property - $54,000.00 - Tr. p.14
Sales Tax

- $ 2,100.00 - Tr. pp.36-37

Respondent received the following debt:
Respondentf s
testimony
$17,500.00* - Tr. p.13

Appellant's
testimony
$16,000.00* - Tr. p.32

According to respondent's testimony, appellant received
a total equity of $40,250.00 (excluding personal property not
valued) and respondent received $38,250.00 (excluding personal
property not valued).
Based on appellant's testimony, appellant received a
total equity value of $21,250.00** and respondent received
$49,750.00**.
If respondent's testimony as to values is accepted and
appellant's testimony thereon is rejected, it then appears that
each party was av/arded properties of approximately equal value.

2.Inasmuch as the Model "T" was awarded to appellant for the
benefit of the child, its value is not included in any of the
computations in this brief.
**Values testified to by respondent have been used where
appellant failed to give values.

6

Howeverf such a conclusion fails to give appellant credit
for the value of the property he brought into the marriage, i.e.,
the Cobra automobile (Tr. p.27, 11. 11-21) and $10,000.00 in
stocks and bonds (Tr. p.31, 11. 15-25).

If appellant is given

credit for $35,000.00, as the value of the property he brought
into the marriage, then it appears that the trial court awarded
appellant $3,250.00 of the total equity of the parties, using
only values testified to by respondent.
On the other hand, if the Court accepts appellant's
testimony as the values of the major items**, then it appears
that the trial cdurt awarded respondent all of the equity of the
parties accumulated during the marriage, plus $13,750.00 of the
amount appellant brought into the marriage.
Section 30-3-5 Utah Code Annotated (1953), as amended,
provides that the court may make such orders regarding property
as may be equitable and that it has continuing jurisdiction to
make such new orders regarding distribution of property as shall
be reasonable and necessary.
In Clausen v. Clausen, 675 P. 2d 562 at 565 (Utah 1983),
this Court held that the accumulated cash of the parties should
be divided approximately equal.
This Court, in Land v. Land, 605 P. 2d 1248 at 1250
(Utah 1980) stated as follows:
True it is that, in making a division of
property by a decree of divorce a trial court
is governed by general principles of equity.
It is likewise true .that the court retains
continuing jurisdiction over the parties and
may modify the decree due to a change in
circumstances, equitable considerations again
to govern.
7

Accepting respondent's testimony only, an award to
respondent, by the trial court, of eighty eight percent of the
value of the equity accumulated by the parties during the
marriage doesnft begin to approach an equitable division of
the marital assets between the parties.

POINT II'

DID THE TRIAL COURT ABUSE ITS DISCRETION IN
FAILING TO TAKE APPELLANT'S INITIAL
CONTRIBUTION INTO ACCOUNT IN ITS DISTRIBUTION
OF THE MARITAL ASSETS

In Preston v. Preston, 646 P. 2d 705 (Utah 1982), this
Court held that a, husband should have been given credit for
contributions, made from the sale of assets he owned prior to
the marriage together with the proportion of appreciation in
value, in the trial courtfs distribution of the marital assets
between the parties.
Appellant's unrebutted testimony is that he brought
$35,000.00 in personal assets into the marriage (Tr. p.27, 11.
11-25 and p.31, 11. 12-17).

One such item was the Cobra

automobile that he sold and used the proceeds to pay
obligations of the parties (Tr. p.27, 11. 11-24).

He also

brought $10,000.00 in stocks and bonds into the marriage
(Tr.

p.31, 11. 18-25), which he liquidated and spent for the

benefit of the respondent and their child (Tr. p.32, 11. 1-6).
The findings of the trial court are ambiguous; however,
the clear implication therefrom, is that said court did not
consider or give appellant credit for his initial $35,000.00
contribution to the marriage.
8

C O N C L U S I O N
The trial court abused its discretion in the distribution
of the marital assets of the parties in this case and should
be reversed.
As a result thereof, the Findings of Fact and Decree of
Divorce herein/ should be modified to reflect an approximate
equal division of the equity in the marital assets between the
parties.
DATED this 7 *^

day of September, 1986

" x ^ i i n R. Scarth
Attorney for Appellant

DELIVERY CERTIFICATE
I hereby certify that on the ?~~^

day of September, 1986,

I served four (4) copies of the foregoing APPELLANT'S BRIEF, on
the following by personally delivering the same to the office
of Mr. LaMar J. Winward, at 50 East 100 South # 302, St. George,
Utah 84770.

~ \ >
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(Markham v. Markham, Brief, Case No. 860302 continued)
ADDENDUM TO APPELLANT'S BRIEF
Attached hereto are the relevant rulings from the trial
court, statutes and documents needed by the appellate court as
follows:
Document Title

Date Filed

1.

Complaint

June 7, 1985

2.

Answer

July 11, 1985

3.

Objections to Proposed Findings
of Factf Conclusions of Law and
Decree

December 26, 1985

Findings of Fact and Conclusions
of Law

January 3, 1986

5.

Decree of Divorce

January 3, 1986

6.

Motion For New Trial or in the
Alternative Motion to Alter or
Amend Decree

January 13, 1986

7.

Order

May 12, 1986

8.

Notice of Appeal

May 6, 1986.

9.

Utah Code Ann § 30-3-5 (1953), as amended

4.

DATED this _J£z^day of September, 1986

Jim R. Scarth
Attorney for Appellant

DELIVERY CERTIFICATE
I hereby certify that on the ^

'"day of September, 1986,

I served four (4) copies of the foregoing document on the following by personally delivering the same to the office of Mr. LaMar
J. Winward, at 50 E. 100 S. # 302, St. George, Utah 84770.

Jim R. Scarth

LaMAR J WINWARD - A3528
SNOW & NUFFER
A Professional Corporation
50 East 100 South #302
P.O. Box 386
St. George, Utah 84770
801/628-1611
IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR KANE COUNTY, UTAH
SUSAN ESTER MARKHAM,
Plaintiff,

t|

COMPLAINT

vs.
DARE DELANE MARKHAM,
Defendant.

]
]

Civil No.

£07y

COMES NOW the Plaintiff and complains and alleges against the
Defendant as follows:
1.

Plaintiff has been a resident of Kane County, Utah, for more than

three months prior to the filing of the Complaint.
2.

Plaintiff and Defendant are husband and wife, having intermarried

in Las Vegas, Nevada, on December 24,1976.
3.

The parties to this action have the following child, issue of this

marriage:
Name
SLADEN DARE MARKHAM
4.

Age
7 1/2 years

Defendant has treated Plaintiff cruelly, causing Plaintiff great

mental distress and suffering.
5.

Plaintiff is a fit and proper person to have the custody, care and

control of the minor child of the parties.

6.

Defendant is entitled to have reasonable rights of visitation with

the child.
7.

Plaintiff is entitled to receive and Defendant is able to pay the sum

of $200 per month per child as child support, due the first of each month. The
Court should also enter an order to withhold and deliver pursuant to Utah Code
Ann. Section 78-45d-1 et seq.
8.

Child support should be paid through the Clerk of the Court.

9.

Defendant shall be responsible for the cost of medical and dental

insurance on the minor child of the parties, and for the payment of reasonable
and necessary medical and dental expenses of the minor child of the parties.
10.

The parties have accumulated the following personal property

during their marriage, which should be divided among them as specified:
a.

Plaintiff
Remaining household furnishings
1976 Chevy Luv
Model T car (to be held for minor child)
Personal clothing and effects

b.

Defendant
Antique bedroom set
3 wicker chairs
Double door refrigerator
All stuffed animals
19?8 Blazer
Shelby Cobra race car
Personal clothing and effects

11.

The parties have accumulated the following real property during

their marriage, which should be divided among them as indicated:
a.

Home and building lot located at 344 South 100 West in Kanab,

Utah awarded to Plaintiff, with Plaintiff to assume indebtedness.

b.

Business known as Markham Automotive in Kanab, Utah, to be

awarded to Defendant with Defendant to assume indebtedness.
12.

The parties have accumulated the following debts during their

marriage, which the respective parties should be required to assume and pay:
a.

Plaintiff
Delinquent Water and Power bills

b.

approx. $600

Defendant
Loan at State Bank of Southern Utah secured by a cabin at
Panguitch Lake
approx. $8,800
Kane County Hospital (for Defendant's own
hospitalization)
Any other debts incurred by Defendant

13.

Defendant should be responsible for the costs and expenses of

this action, including a reasonable attorney's fee.
WHEREFORE, Plaintiff prays for relief against the Defendant in
accordance with the Complaint, awarding to Plaintiff a decree of divorce, and for
such other and further relief that the Court deems proper on these premises.
DATED THIS Idh

day of

J t u O .

SNOW & NUFFER
A Professional Corporation

LaMAR J WINWARD
Attorney for Plaintiff

1955.

1 Jim R. Searth
Attorney for Defendant
21 151 W. Center, Suite 1
P.O. Box 657
3 Kanab, Utah 84741
(801) 644 5226
4

IN THE SIXTH JUDICIAL DISTRICT COURT IN AND
FOR KANE COUNTY, STATE OE UTAH

5
6
7
8
9
10

SUSAN ESTER MARKHAM,
Tlaintiff,

)

A N S W E R

vs.
DARE DELANE MARKHAM,

{

Civil No. 2077

Defendant.

11
12

Defendant answers plaintiff's Complaint as follows:

13

1.

The allegations contained in paragraphs 1, 2, 5, 5, 6,

14 8, 9, lib and 12, are admitted.
15

2.

The allegations contained in paragraphs 4, 7, 10, 11a

16 and 15, are denied.
17

5, Defendant is able to pay $155.00 per month as child

18 support.
19

4.

The home and lot of the parties should be ordered sold

20 and the net proceeds therefrom divided equally between the parties
21

5.

Defendant should be awarded the following personal

22 property, as his sole and separate property:
23

a.

One bedroom set.

24

b. All antique furniture.

25

c. All antiques plates, jewelry and nick nacks.

26

d.

27

e. Model T automobile.

28

f.

1964 Cobra automobile.

One double door refrigerator.

1

g.

All guns.

2

h.

All fisliing equipment.

3

i.

His personal effects and clotning.

4
5
6

AFFIRMATIVE

DEFENSES

1. A divorce of the parties is not necessary; the marriage

7 may be rehabilitated and defendant is opposed to the same.
8

2.

In the event a divorce Is granted, it should be granted

9 to defendant.
10

3.

Plaintiff has treated defendant cruelly, causing defend-

11 ant great mental distress and suffering.
12

4.

Defendant is entitled to an award of costs and attorney'£

13 fees from plaintiff.
14

WHEREFORE, defendant prays for relief against the plaintiff

15 as follows:
16

1.

That plaintiff's Complaint be dismissed and she take

17 nothing thereby.
18

2.

For the property awards and child support obligation

19 alleged above.
20

3.

For a decree of divorce.

21

4.

For such other relief as the Court deems proper.

22
23
24
25
26

m R. Searth
Attorney for Defendant
MAILING CERTIFICATE
I hereby certify that on the i/lh. day of July, 1985, a true

27 and correct copy of the foregoing AilSV/3R, was mailed, postage pre28 paid, to Mr. Lallar J. './inward, Attorney for Plaintiff, 50 East

Jim R, Scarth
Attorney for Defendant
151 ¥. Center, Suite 1
P.O. Box 657
Kanab, Utah 84741
(801) 644 5226
IN THE SIXTH JUDICIAL DISTRICT COURT, IN AMD
FOR KANT? COUNTY, STATS OP UTAH

6 SUSAN ESTER MARKHAM,
7
Plaintiff,
8

vs.

9 DARE DELANE MARKHAM,
10
Defendant.

OBJECTIONS TO PROPOSED
FINDINGS OP PACT,
CONCLUSIONS OP LAV/
AND DECREE
Civil No. 2077

11
Defendant objects to plaintiff's proposed Findings of Fact,

12

13 Conclusions of Law and Decree, upon the following grounds:
14

1.

No finding has been proposed regarding the earning

15 ability of the parties.
16

2.

No findings has been proposed regarding the value or

17 equity of the parties in their borne property.
3.

18

No finding has been proposed regarding the value or

19 equity of the parties in the business property of the jgarl^ies.
4.

20

No finding has been proposed finding that defendant

21 should be awarded antiques, guns and fishing equipment.
5.

22

No finding has been proposed as to the contributions of

23 each of the parties to the accumulation of their assets.
6.

24

No finding has been proposed regarding the amount of the

25 debts owed by the parties and the basis for the division of the
26 same,
7.

27

28|

//

/ /

'I'ho proposed Concluniona of Law and DQCTQM, orn baaed

on inadequate findings of fact.
DATED this Z6Th day of November, 1985,

^^S^T:im R. Scarth
, Attorney for Defendant \"

-; '

• ,

MAILING CERTIFICATE

".

I hereby certify that on the. %6r4 day of 'November,. 1985, a
true and correct copy of the foregoing OBJECTIONS, were mailed,
postage prepaid,' to Mr. LaMar J. V/inward, Esq., SNOW & NTJK?ER,
50 East 100 South # 302, P.O. Box 386, St; George, Utah'-84770," '

^OC^'JJ^'I
Seer

.

SNOW & NUFFER
A Professional Corporation
50 East 100 South #302
P.O. Box 386
St. George, Utah 84770
801/628-1611
File #368101

\kmjm

__

Chrlc of ilio DhWlcl- Court.

IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR KANE COUNTY, STATE OF UTAH
SUSAN ESTER MARKHAM,

]

Plaintiff,

])

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

-vsDARE DELANE MARKHAM,

]
Civil No. 2077

Defendant.

]

The above-entitled matter came on for hearing before the above-entitled
Court on the 8th day of November, 1985, the Honorable Don V. Tibbs, District
Court Judge presiding. Plaintiff appeared in person and was represented by
counsel, LaMar J Winward. The Defendant appeared in person and was
represented by counsel, James R. Scarth. Ninety days had expired from and
after the filing of the complaint.

Plaintiff and Defendant were sworn and

testified. The matter was submitted to the Court.
The Court, having been fully advised in the premises, now finds as
follows:
FINDINGS OF FACT
1.

Plaintiff has been a resident of Kane County, Utah, for more than

three months prior to the filing of the Complaint.

1

2.

Plaintiff and Defendant are husband and wife, having intermarried

in Las Vegas, Nevada, on December 24,1976.
3.

The parties to this action have the following child, issue of this

marriage:
Name
Sladen Dare Markham
4.

Aflfi
8

Defendant has treated Plaintiff cruelly, causing Plaintiff great

mental distress and suffering in that Defendant had an alcohol problem, failed
to pay bills promptly, failed to maintain his employment to support his family and
frequently accused Plaintiff of being unfaithful.
5.

Plaintiff is a fit and proper person to have the custody, care and

control of the minor child of the parties.
6.

Defendant is entitled to have reasonable rights of visitation with

the child upon at least 24 hours advance notice to Plaintiff. Defendant shall not
use any intoxicants just prior to or during any visitation with the minor child.
7.

Plaintiff is currently earning $725 per month. Defendant is

currently earning $1,120 per month.
8.

Plaintiff is entitled to receive and Defendant is able to pay the sum

of $175 per month as child support, due one half on the 5th and one half on the
20th of each month. The Court should also enter an order to withhold and
deliver pursuant to Utah Code Ann. Section 78-45d-1 et seq.
9.

No alimony should be awarded either party.

10.

Defendant shall be responsible to maintain medical and dental

insurance coverage on the minor child of the parties. As long as insurance
coverage is provided by Defendant, expense not covered by the insurance will
be shared equally between the parties, if Defendant fails to provide insurance

2

coverage, then he shall be 100% liable for all medical and dental expenses of
the minor child.
11.

The parties have accumulated the following personal property

during their marriage, which should be divided among them as specified:
a.

Plaintiff
1976 Chevy Luv truck
Household furnishings not specifically awarded to Defendant
Personal clothing and effects

b.

Defendant
All antiques including bedroom set, plates, jewelry and
knickknacks
3 wicker chairs
Double door refrigerator
Stuffed animals
Defendant's mechanic tools and equipment
Funds remaining from sale of Shelby Cobra race car
Defendant's guns and fishing equipment
Personal clothing and effects

Defendant shall also be awarded the Model T car, but said car shall be
held and properly maintained for the minor child. The car shall not be
liquidated until the minor child reaches 18 years of age. The proceeds, at that
time, if the car is sold shall be used in behalf of the child of the parties.
12.

The parties have accumulated the following real property during

their marriage, which should be divided among them as indicated:
Home located at 344 South 100 West in Kanab, Utah, is awarded
to the Plaintiff with Plaintiff to assume and pay any indebtedness thereon.
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Business property known as Markham Automotive in Kanab, Utah,
is awarded to the Defendant with Defendant to assume and pay any
indebtedness thereon.
The home has a current market value of approximately $54,000 and the
indebtedness is approximately $18,000 on the first mortgage and $5,000 to
Plaintiffs father.
The business property has a current market value of approximately
$75,000 and the indebtedness is approximately $54,000.
13.

Each party shall be personally liable for the outstanding debts they

have personally incurred since their separation.
14.

Defendant paid approximately $19,000 on the joint debts of the

parties within 3 months of the trial of this matter.
15.

Each party shall pay their own fees and costs of this action.

The Court having made the foregoing Findings of Fact, it now makes the
following:
CONCLUSIONS OF LAW
1.

This Court has jurisdiction of the subject matter of this action, of the

marital relation and over the persons of the parties.
2.

Plaintiff has been a resident of Kane County, Utah, for more than

three months prior to the filing of the Complaint.
3'.

Plaintiff and Defendant are husband and wife, having intermarried

In Las Vegas, Nevada, on December 24,1976.
4,

The parties to this action have the following child, issue of this

maniacs:

mm
$l«ten Dam Markham

&&
8

4

5.

Plaintiff is entitled to a decree of divorce from Defendant on the

grounds of mental cruelty.
6.

Plaintiff should be awarded the care, custody and control of the

minor child of the parties.
7.

Defendant is entitled to have reasonable rights of visitation with

the child upon at least 24 hours advance notice to Plaintiff. Defendant shall not
use any intoxicants just prior to or during any visitation with the minor child.
8.

Plaintiff is entitled to receive and Defendant is able to pay the sum

of $175 per month as child support, due one half on the 5th and one half on the
20th of each month. The Court should also enter an order to withhold and
deliver pursuant to Utah Code Ann. Section 78-45d-1 et seq.
9.

No alimony shall be awarded to either party.

10.

Defendant shall maintain medical and dental insurance coverage

on the minor child of the parties. As long as insurance coverage is provided by
Defendant, expense not covered by the insurance will be shared equally
between the parties. If Defendant fails to provide insurance coverage, then he
shall be 100% liable for all medical and dental expenses of the minor child.
11.

The parties have accumulated the following personal property

during their marriage, which should be divided among them as specified:
a.

Plaintiff
1976 Chevy Luv truck
Household furnishings not sped' _ally awarded to Defendant
Personal clothing and effects

b.

Defendant
All antiques including bedroom set, plates, jewelry and
knickknacks
3 wicker chairs
5

Double door refrigerator
Stuffed animals
Defendant's mechanic tools and equipment
Funds remaining from sale of Shelby Cobra race car
Defendant's guns and fishing equipment
Personal clothing and effects
Defendant shall also be awarded the Model T car, but said car shall be
held and properly maintained for the minor child. The car shall not be
liquidated until the minor child reaches 18 years of age. The proceeds, at that
time, if the car is sold shall be used in behalf o. ihe child of the parties.
12.

The parties have accumulated the following real property during

their marriage, which should be divided among them as indicated:
Home located at 344 South 100 West in Kanab, Utah, is awarded
to the Plaintiff with Plaintiff to assume and pay any indebtedness thereon.
The home has a current market value of approximately $54,000
and the indebtedness is approximately $18,000 on the first mortgage and
$5,000 to Plaintiff's father.
Business property known as Markham Automotive in Kanab, Utah,
is awarded to the Defendant with Defendant to assume and pay any
indebtedness thereon.
The business property has a current market value of
approximately $75,000 and the indebtedness is approximately $54,000.
13.

Each party shall be personally liable for the outstanding debts they

6

have personally incurred since their separation.
14.

Each party shall pay their own fees and costs of this action.

LET JUDGMENT BE ENTERED ACCORDINGLY.
DATED this

2Y

day of

7

/)ecei

U^

. 1985.

SNOW&NUFFER
A Professional Corporation
50 East 100 South #302
P.O. Box 386
St. George, Utah 84770
801/628-1611
File #368101

£ l l P f^ P-COR.
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IN THE SIXTH JUDICIAL DISTRICT COURT
IN AND FOR KANE COUNTY, STATE OF UTAH
SUSAN ESTER MARKHAM,

]
DECREE OF DIVORCE

Plaintiff,
-vs-

]
]

DARE DELANE MARKHAM,

]
Civil No. 2077

Defendant.

]

The above-entitled matter came on for hearing before the above-entitled
Court on the 8th day of November, 1985, the Honorable Don V. Tibbs, District
Court Judge presiding. Plaintiff appeared in person and was represented by
counsel, LaMar J Winward. The Defendant appeared in person and was
represented by counsel, James R. Scarth. The court found jurisdiction, was fully
advised in the premises and has made Findings of Fact and Conclusions of
Law. Therefore,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiff,
Susan Ester Markham, is granted a decree of divorce from the Defendant, Dare
DeLane Markham, on grounds of mental cruelty, and
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
custody, care and control of the minor child of the parties is awarded to the
Plaintiff, and

1

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant
is entitled to have reasonable rights of visitatic . with the child upon at least 24
hours advance notice to Plaintiff. Defendant shall not use any intoxicants just
prior to or during any visitation with the minor child, and
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant
shall pay Plaintiff the sum of $175 per month as child support, due one half on
the 5th and one half on the 20th of each month, and
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that no alimony
shall be awarded to either party, and
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant
shall maintain medical and dental insurance coverage on the minor child of the
parties. As long as insurance coverage is provided by Defendant, expense not
covered by the insurance will be shared equally between the parties. If
Defendant fails to provide insurance coverage, then he shall be 100% liable for
all medical and dental expenses of the minor child, and
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff is
awarded as Plaintiff's sole and separate property, free of any claim of
Defendant, the 1976 Chevy Luv truck, household furnishings not specifically
awarded to Defendant, and Plaintiff's personal clothing and effects.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant
is awarded as Defendant's sole and separate property, free of any claim of
Plaintiff, all antiques including bedroom set, plates, jewelry and knickknacks, 3
wicker chairs, double door refrigerator, stuffed animals, funds remaining from
sale of Shelby Cobra race car, his mechanic tools and equipment, his guns and
fishing equipment, and Defendant's personal clothing and effects. Defendant
shall also be awarded the Model T car, but said car shall be held and properly
maintained for the minor child. The car shall not be liquidated until the minor
2

child reaches 18 years of age. The proceeds, ^ that time, if the car is sold shall
be used in behalf of the child of the parties.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each party
shall be personally liable for the outstanding debts they have personally
incurred since their separation.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff is
awarded as Plaintiff's sole and separate property, free of any claim of
Defendant, the home located at 344 South 100 West in Kanab, Utah, with
Plaintiff to assume and pay the indebtedness thereon.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant
is awarded as Defendant's sole and separate property, free of any claim of
Plaintiff, the business property known as Markham Automotive in Kanab, Utah,
with Defendant to assume and pay the indebtedness thereon.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each party
shall be responsible for their own fees and costs of this action.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the decree
of divorce shall be final and effective immediately.
DATED this

pV*

day of

/)*cP*i

3

h^l

1985.

1
2
3

Jim R. Scarth
Attorney for Defendant
151 \l. Center, Suite 1
P.O. Box 657
Kanab, Utah 84741
(801) 644 5226

4
IN TIIHJ SIXTH JUDICIAL DISTRICT COURT, III A1TD
FOR KANl!) COUNTY, S T A T S OP UTAH

5
6

SUSAN I'iSTEK I1AR1H1AM,

7

Plaintiff,

8

vs.

9 DARE D3LANR RARKHAM,
10

MOTION Jj'OR HEW TRIAL OR IN
THE ALTERNATIVE MOTION TO
ALTER OR AMEND DECREE
Civil No. 2077

Defendant.

11
12

Comes now the defendant and moves the Court for a new trial

13 in this cause or in the alternative for an order altering or
14 amending the Decree previously entered herein.
15

This motion is based upon the following grounds;

16|

1.

The Decree made an excessive av/ard to plaintiff.

17

2.

Tho Decree made an inadequate award of property to

18| defendant.
19

3.

Insufficient evidence was received to support the av/ard £

20 i made "by said Decree.
21

4.

°,rror in Law.

22!

DATED t h i s /J^daj

of January, 1986.

23
24
251
261
27
28

Attorney for Defendant

IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR KANE COUNTY,
STATE OF UTAH
SUSAN ESTER MARKHAM,
Plaintiff,
O R D E R

-vsCASE NO. 2077

DARE DELAINE MARKHAM,
Defendant.
This matter came before the Court on the 8th day of
May, 1986.
NOW, THEREFORE, IT IS ORDERED AS FOLLOWS:

The Defendant's

Motion for a New Trial or=in the alternative==Motion to Alter or Amend
Decree is Denied.
Dated t h i s j 2 d a y oCMay, 1986.

CERTIFICATE OF MAILING
Mailed a copy of the above and foregoing Order to the
following, postage prepaid from Manti, Utah, this/

day of May, 1986:

LaMar J. Winward, Attorney at Law
50 East 100 South, #302, St. George, Utah, 84770
Jim R. Scarth, Attorney at Law
151 West Center, Suite 1, K a n ^ b ^ t a h , 84741
CaroTe B. Mellor
Manti, Utah, 84642

1 Jim R. Scarth

Attorney for Appellant
2 151 W. Center, Suite 1
P.O. Box 657
3 Kanab, Utah 84741
(801) 644 5226

4
IN THE SIXTH JUDICIAL DISTRICT COURT, IN AND

5

FOR KANE COUNTY, STATE OF UTAH

6
7
8
9
10
11
12

SUSAN ESTER MARKHAM,
Plaintiff,

NOTICE OF APPEAL

vs.
DARE DELANE MARKHAM,

Civil No. 2077

Appellant.
Defendant hereby appeals from that certain ORDER of the

13 Sixth Judicial District Court for Kane County, Utah, filed on the I
14 12th day of May, 1986, denying defendant's Motion for New Trial
15 or in the Alternative Motion to Alter or Amend Decree.
16

This appeal is hereby taken to the Supreme Court of the

17 State of Utah.
18

DATED this

h

— d a y of June, 1986.

19
20
.Jim R. Scarth
Attorney for Appellani

21
22

MAILING CERTIFICATE

23
24

I hereby certify that on the

^'M

day of June, 1986, a

25 true and correct copy of the foregoing NOTICE OF APPEAL, was
2G mailed, postage prepaid, to Mr. LaMar Winward, Esq., SNOW & NUFFERj
27 50 E. 100 S. ii 302, P.O. Box 386, St. George, Utah 84770, Attorney|
28 for Respondent.

j y .'/
K^C,.
Secretary^
v_
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1

4.2. Authority of commissioner.
e court commissioner may:
require the personal appearance of parties and
counsel, upon notice;
require the filing of financial disclosure statei and proposed settlement forms by the parties;
obtain child custody evaluations from the
Ion of Family Services or the private sector
Subsection 55-15b-6(ll);
make recommendations to the court regarding
ssue in domestic relations and spouse abuse
tt any stage of proceedings;
keep records* compile statistics, and make
ts as the courts may direct;
require counsel for the parties to file with the
or responsive pleadings a certificate based
the facts available at that time if there is:
i) an issue of child custody anticipated;
)) a significant financial or property issue to
udteated;
;) legal action pending or previously adjudicat a district court or a juvenile court of any
regarding the minor children in the current
*

•

''

19*4

»..«- VVUIMUOMVUVI w vuivv cuiu U}JJJU8IUK counsel inai
the recommended order is not acceptable or > that
further hearing is desired. The commissioner!shall
then refer the matter to a district judge* for' further
hearing, conference, or lal. If no objection* or
request for further hearing is made within ten days,
the party is deemed to have consented to entry of
an order in conformance with the commissioner's
recommendation.
<
was
30-3-5. Disposition of property - Maintenance sad *
health care of parties and children • Court to have
continuing Jurisdiction - Custody and visitation * ',jyy
Termination of alimony • Nonmcritorious petition
for modification.
* 5 ''
(1) When a decree of divorce is rendered;'the
court may include in it equitable orders relating to
the children, property, and parties The court shall
include the following in every decree of divorce: l
(a) an order assigning responsibility for 'the
payment of reasonable and necessary medical smd
dental expenses of the dependent children; and
•f
(b) if coverage is available at a reasonable cost,
an order requiring the purchase and maintenance of
appropriate health, hospital, and dental care •
insurance for the dependent children. " " '» *
(2) The court may include, in an Order determining child support, an order assigning financial responsibility for all or a portion of child care expensea
incurred on behalf of the dependent children, necessitated by the employment Or training of the
custodial parent. If the court determines that the
circumstances are appropriate and that' the
dependent children would be adequately'cared for,
It may include an order allowing the non-custodial
parent to provide the day care for the* dependent
children, necessitated by the employment or training
of the custodial parent.
(3) The court has continuing jurisdiction to make
subsequent changes or new orders for the support
and maintenance of the parties, the custody of the
children and their support, maintenance, health,
and dental care, or the distribution of the property
r
as is reasonable and necessary.
"' ' * *
(4) In determining visitation rights of parents,
grandparents, and other relatives, the court shall
consider the welfare of the child.
•*
(5) Unless a decree of divorce specifically provides
otherwise, any order of the court that a party' pay
alimony to a former spouse automatically terminates upon the remarriage of that forme* spouse.
However, if the remarriage is annulled and found to
be void ab initio, payment of alimony shall resume
if the party paying alimony is made a party to the
action of annulment and his rights are determined.
(6) Any order of the court that a party pay
alimony to a former spouse terminates upon establishment by the party paying alimony* that- the
former spouse is residing with a person' of the
opposite sex. However, if it is further* established by
the person receiving alimony that that > relationship
or association is without any sexualni contact,
payment of alimony shall resume.
' ^ ^M* '
(7) When a petition for modificafkfoP of child
custody or visitation provisions of a court order is
made and denied, the court may order the petitioner
to pay the reasonable attorney's fees expended by*
the prevailing party in that action, if the court determines that the petition was without merit ami not
asserted in good faith.
>
>' '
tits

.3. Duties of commissioner.
ler the general' supervision of the presiding
and within the policies established by the
of the district, the court commissioner has
Mowing duties and authority prior to any
s of divorce, annulment, separate maintenartild custody, or spouse abuse coming before
trict court:
eview all pleadings in each case;
icrtify those cases directly to the court which
appear to require further intervention by the
ssloncr;
conduct hearings with parties and their
I present, except those previously certified to
jrt, for the purpose of submitting recommen5 to the court;
irovide any other information or assistance to
ties as appropriate;
30-3-5.1. Provision for Income withholding in child <.
oordinate information with the juvenile court support order.
,n , , ,
ng previous or pending proceedings involving
CODBKX)n of the parties;
For ANNOTATIONS, tomvlt the Jtltfi UTAH ADVANCE RFJPORTS.
H#w,Utak
11
efer appropriate cases to mediation programs
ivailable;
tjudicate default divorces.
ins
4. Jurisdiction of commissioner - Referral
s to court.
|„ (1) All domestic relations matters, including
i orders to show cause, pretrial conferences, petitions
I for modification of a divorce decree, scheduling
iI[border,
conferences,
and
all
other
applications
for
relief,
'judge
commissioner's
torder
osition
trritten
^commend
Should
my
otherwise
scheduled
court
except
(3)
(2) motion
or
Any
shall,
The
the
by
commissioner
ex
the
recommendation
seeking
aordered.
matter
parte
before
district
court
parties
party
entry
within
or
recommendations,
motions,
commissioner
shall
further
judge.
of
objecting
the
not
other
ten
before
an
consent
be
district
days
as
order,
hearing
referred
application
shall
to
to
any
ofto
court
each
shall,
be
and
the
the
provide
the
before
hearing
for
referred
matter
recommended
shall
judge,
entry
recommended
after
further
for
anotice
may
make
district
of
hearing
heard.
to
relief,
unless
dispthe
the
to
be
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RULE 20

Rules of Appe Hate Procedure

UTAHCC^
19*55-1?

petition on the defendant pursuant to any of the
methods provided for service of process in Rule 4
of1 the Utah Rules of Civil Procedure. In emergency
situations, an order to show cause ihay be issued by
the Court, or a single justice if the Court is not available, and a stay or injunction may be issued to
preserve the 'Court's Jurisdiction until such time as
the entire Court can hear argument on whether a
writ should issue. *
, < '
» (2) Ifuhe petition it not referred to a district
court,* the defendant shall file an answer, together
wltlrsbvca copies thereof, to the petition, within ten
days of'the service of summon* unless an order to
show cause is issued. When an answer is Hied or an
order to show cause is- issued, the Court shall set
the case for a hearing and the Cleric shall give
notice to the parties.
I
- *
^
i <3> The Clerk of the Supreme Court shall, if the
petitioner Is imprisoned or is a person otherwise in
the custody of the State or any political subdivision
thereof, give notice o{ the time for the filing of
memoranda and for oral argument, to the attorney
general,, the county attorney, or the city attorney,
depending on where the petitioner is held, and
whether the petitioner is detained pursuant to state,
, county or dry law. Similar notice shall be given to
any othet person or an association detaining the
petitioner not in custody of the State.
(c> Contents of Ptlition and Atficnments.
; The petition shall include the following:
k
(I)* A* statement of where the petitioner is
detained, by whom he is detained, and the reason,
if Known, why the defendant has detained the petit-

with the same effect as if he had been mads
defendant in the action.
(2) If the defendant conceals himself, or refuse
admittance to the person attempting to serve t&
wnt, or if he attempts wrongfully to carry tit
person imprisoned or restrained out of the couaty
or state after service of the writ, the person seraC
the writ shall immediately arrest the defendant, or
other person so resisting, and bring hmi, together
with the person designated in the wnt, forthwJ.
before the Court. f, i
'
(3) 'At the mnc of the issuance of the writ, die
Court may, if it appears that the person detain^
will be carried out of the jurisdiction of the Court
or will suffer some irreparable injury before coropk
iance with the writ can be enforced, cause a warrant
to issue, reciting the facts, and directing the sheriff
•to take such person and forthwith bring him befort
the Court to be dealt with according to law.
•
(4) The defendant shall appear at the proper W&*
and place with the person designated or shou %<Xfr
cause for not doing so. If such person has been transferred, the defendant must state that fact, and to
whom, when the transfer was made, and the reason
or authority therefor.
The writ shali not be
disobeyed for any defect of form or misdescription
of the person restrained or defendant, if enough I*
stated to show the meaning and intent thereof.
(5) The person restrained may wa^ve his rights *
be present at the hearing, in which case the wni
shall be modified accordingly. Pending a determination of the matter the Court may place such
person in the custody of such individual or associa*
tion as may be deemed proper.

; «0t)| A Iwtef statement of the reasons why the
deteftdotris deemed unlawful. The petition shall
state ift plain and concise language:
,- (i) the facts giving rise to cacfo claim that the
confinement or detention is in violation of a state
order or judgment or a constitutional right established by the'Unitcd Statr* Constitution or the Constitution of the State of U u , or is otherwise illegal;
(ii) J whether an appeal was taken from the
judgment or conviction pursuant to which a petitioner is incarcerated; and
(iii) whether the allegations of illegality were
raised in the appeal and decided by the appellate
court.
(3) A statement indicating whether any other
petition for a writ of habeas corpus based on the
same or similar grounds has been filed and the
reason why relief was denied.
(4) Copies of the court order or legal process,
court opinions and findings pursuant to which the
petitioner is detained or confined, affidavits, copies
of orders, and other supporting written documents
shall be attached to the petition or it shall be stated
by petitioner why the same arc not attached.
(d) CoaieaU of Answer. »
The answer shall concisely set forth specific admissions, denials, or affirmative defenses to the allegations of the petition and must state plainly and
unequivocally whether the defendant has, or at any
time has had the person designated in the petition
under his control and restraint, and if so, the cause
therefor. The answer shall not contain citations of
legal authority or legal argument.
(e) Other Provisions.
.
(1) If the d?fcnn>nr cannot be fomd or if he doc; j
not bav2 the pcrsm in cusioJy, the wr.t (*uid «iuy
otJrr I'rocrw iwicd) may be served upon anyone
h-vnr fi'c'j ; . .a K if
, Is tf • ;, - r and

TITLE V. GExNEHAL PROVISIONS
RULE 21. FILING AND SERVICE
(a) Filing.

(b) Service of AM Papcn Required.
(c) Marnacr of Service.
(d) Proof of Service.
(a) Filing.

Papers required or permitted to De filed in tltf
Supreme Court shall be filed with the Cicrk, Film?
may be accomplished by mail addressed to $ i
Clerk, but filing shall not be timely unless ths
papers are received by the Clerk within the time
fixed for filing, except that briefs shall be dccmc4
filed on the day of mailing if first class mill &
utilized. If a motion requests relief which may be
granted by a single justice, the justice may permit
the motion to be filed with !um, in which event he
shall note thereon the date or filing and shall tucreafter transmit it to the Clerk.
f
(b) Service of AH Papers Required. *
Copies of all papers filed by any party shall, at ot
before the time of filing, be served on all other
parties to the appeal or review. Service on a party
represented by counsel shall be made on counsel.
(c) Manner ot Service.
Service may be personal or by mail. Personal
service includes delivery of the copy to a clerk ot
other responsible person at the office of counsel*
Service by mail js complete on mailing!,
t ,%,
(d) Proof of Service."
'
•
Papers presented for flLng shall contain an ackflwlcdgeajpnt of service by tnc person served of 2
rrtificaie of s-rr/ic; ui u>z » o a of ~ statement o*
t .e cute Ui\d manner i*Z service, tho niai.w ci &.
persons served, a.;c» the a d d r e s s at wl**c& W
\ i » signed b t n
were $T\Ck.«. '.*! c ccriifl

